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Abstract 

    Widespread concern about the need for global action for the protection of the natural 

environment is a relatively recent phenomenon. General public awareness of the problems 

relating to the global environment and the need for coordinated multilateral action to address 

these problems was not evident even a few decades ago. With the wider dissemination of 

information relating to the ever increasing environmental challenges, international concern 

has grown steadily over the years. Some inter-state efforts to address problems relating to the 

oceans, endangered species, and other natural resources, date back to the nineteenth century, 

but many problem areas relating to the environment remained to be addressed. These early 

international efforts were relatively ncoordinated. Modern international environmental law 

received a major boost with the 1972 United Nations Conference on the Human Environment 

held in Stockholm, Sweden, which brought much broader attention to the issues. We study 

some aspects of the environmental law internationally with some applied objective instances. 
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Introduction 

     In order to understand international environmental law, it is necessary to have a basic 

grasp of general international law. International environmental law is a subset of international 

law; and international law has been developing over a long period of time. In addition to 

exploring the basic principles relating to treaty law, this paper will also discuss certain 

aspects of the negotiation of MEAs. 3. While every effort will be made to provide factual 

guidance on the sources of international law in this paper, due to obvious space constraints 

and the limited objectives of this publication, it will not be possible to make this a 

comprehensive work. 

 

Law of Treaties 

     Today, treaties are the major mechanism employed by states in the conduct of their 

relations with each other. They provide the framework for modern international relations and 

the main source of international law. The starting point for determining what constitutes a 

treaty is to be found in a treaty itself, the Vienna Convention on the Law of Treaties, a treaty 

on treaty law. It was concluded in 1969 and entered into force in 1980 (“1969 Vienna 

Convention”). Whilst the United Nations has 191 Member States, the 1969 Vienna 

Convention has only 105 parties (as of September 2005). A treaty is binding only among its 

parties. Although the 1969 Vienna Convention is not a treaty with global participation, it is 

widely acknowledged that many of its provisions have codified existing customary 

international law. Other provisions may have acquired customary international law status. 

Since customary international law and treaty law have the same status at international law, 

many provisions of the 1969 Vienna Convention are considered to be binding on all states.  
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The “Handbook of Final Clauses of Multilateral Treaties”, also produced by the Treaty 

Section of the United Nations Office of Legal Affairs, is available at the same web address. 

Occasionally, some of these terms employed by drafters and negotiators may suggest other 

meanings without much consideration for their traditionally accepted meanings; that is, they 

may also be used to mean something other than treaties, which, on occasion, makes treaty 

terminology confusing and interpretation a problem. The terms vary because they are often 

employed to indicate differing degrees of political or practical significance. For example, a 

simple bilateral agreement on technical or administrative cooperation will rarely be 

designated to be a “covenant” or “charter”, whereas an agreement establishing an 

international organization will usually not be given such labels as “agreed minutes” or 

“Memorandum of Understanding”. So, the nature of the labelling used to describe an 

international agreement may say something about its content, although this is not always the 

case.  

   The two principal categories of treaties are the bilateral and the multilateral agreements, the 

former having only two parties and the latter at least two, and often involving global 

participation. The term “treaty” can be used as a generic term or as a specific term which 

indicates an instrument with certain characteristics. There are no consistent rules to determine 

when state practice employs the term “treaty” as a title for an international instrument. 

Although in the practice of certain countries, the term “treaty” indicates an agreement of a 

more solemn nature, and is usually reserved for  regulating matters of some gravity. In the 

case of bilateral agreements, affixed signatures are usually sealed. Typical examples of 

international instruments designated as “treaties” include Peace Treaties, Border Treaties, 

Delimitation Treaties, Extradition Treaties and Treaties of Friendship, Commerce and 

Cooperation. The designation “convention” and “agreement” appear to be more widely used 

today in the case of multilateral environmental instruments. 

 

International Law 

     In most cases, the treaty enters into force when a specified number of states has ratified it. 

A provision in the treaty that governs its entry into force will stipulate that entry into force 

will occur after a certain time period has elapsed (such as 90 days) after the tenth (i.e., 1973 

Convention on International Trade in Endangered Species of Wild Fauna and Flora), fifteenth 

(i.e., 1979 Convention on the Conservation of Migratory Species of Wild Animals), twentieth 

(i.e., 1985 Vienna Convention for the Protection of the Ozone Layer), thirtieth (1992 

Convention on Biological Diversity) or fiftieth (i.e., 1992 United Nations Framework 

Convention on Climate Change, 1994 Desertification Convention ratification, accession, 

approval, acceptance, etc. A treaty enters into force only for the states that have ratified it. 

Once a rule of customary law is recognized, it is binding on all states, because it is then 

assumed to be a binding rule of conduct. Initially, customary international law as we know it 

today developed in the context of the evolving interaction among European states. However, 

there is an increasingly prominent group of writers who suggest that other regions of the 

world also contributed to the evolution of customary international law. There are two criteria 

for determining if a rule of international customary law exists: (1) the state practice should be 

consistent with the “rule of constant and uniform usage” (inveterate consuetudo) and (2) the 

state practice exists because of the belief that such practice is required by law (opinio juris). 

Both elements are complementary and compulsory for the creation of customary international 

law. Since customary law requires this rather heavy burden of proof and its existence is often 

surrounded by uncertainties, treaties have become increasingly important to regulate 

international relations among states. Occasionally, it is difficult to distinguish clearly between 

treaty law and customary law. For example, the 1982 United Nations Convention on the Law 

of the Sea (“UNCLOS”) comprises new international legal norms as well as codification of 
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existing customary law. Between the date of its adoption in 1982 and the date it entered into 

force in 1994, non-parties to the treaty, in practice, followed many of the norms incorporated 

into the UNCLOS. It can therefore be said that UNCLOS largely represents customary law, 

which is binding on all states. Two specific terms related to the concept of customary 

international law require further attention. The first one is “soft law.” This term does not have 

a fixed legal meaning, but it usually refers to any international instrument, other than a treaty, 

containing principles, norms, standards or other statements of expected behaviour. Often, the 

term soft law is used as synonymous with nonlegally binding instrument, but this is not 

correct. An agreement is legally binding or is not legally binding. A treaty that is legally 

binding can be considered to represent hard law; however, a nonlegally binding instrument 

does not necessarily constitute soft law. The consequences of a nonlegally binding instrument 

are not clear. Sometimes it is said that they contain political or moral obligations, but this is 

not the same as soft law. Non-legally binding agreements emerge when states agree on a 

specific issue, but they do not, or do not yet, wish to bind themselves legally; nevertheless 

they wish to adopt certain nonbinding rules and principles before they become law. This 

approach often facilitates consensus, which is more difficult to achieve on binding 

instruments. There could also be an expectation that a rule or principle adopted by consensus, 

although not legally binding, will nevertheless be complied with. Often the existence of non-

legally binding norms will fuel civil society activism to compel compliance. 

 

General Principles of Law 

     The principles that are considered to be specifically relevant to international 

environmental law will be discussed in paper 3. There is no universally agreed upon set of 

general principles and concepts. They usually include both principles of the international 

legal system as well as those common to the major national legal systems of the world. The 

ICJ will sometimes analyse principles of domestic law in order to develop an appropriate rule 

of international law. 

 

Negotiating Multilateral Environmental Agreements 

     There is no definite procedure established on how to negotiate a Multilateral 

Environmental Agreement. Some common elements, however, may be derived from the 

practice of states over the last few decades. The first step in the negotiation process is for an 

adequate number of countries to show interest in regulating a particular issue through a 

multilateral mechanism. The existence of a common challenge and the need for a solution is 

necessary. In certain cases, the number of acutely interested parties may be as few as two. For 

example, the draft Convention on Cloning was tabled in the Sixth Committee of the General 

Assembly by Germany and France. A counter proposal was advanced by the United States of 

America. In other cases, a larger number of countries need to demonstrate a clear desire for a 

new instrument. Once this stage of establishing a common interest in addressing a global 

problem is established, states need to agree on a forum for the negotiation of a multilateral 

instrument. Usually an existing international organization such as the United Nations or an 

entity such as the United Nations Environment Programme (“UNEP”) will provide this 

forum. The United Nations has frequently established special fora for the negotiation of MEA 

through General Assembly resolutions. The 1992 United Nations Framework Convention on 

Climate Change (“UNFCCC”) was negotiated by a specially established body - the 

Intergovernmental Negotiating Committee (“INC”). It is also possible to conduct the 

negotiations in a subsidiary body of the General Assembly such as the Sixth Committee, 

which is the Legal Committee. The negotiating forum will start the negotiating process by 

establishing a committee or convening an international conference to consider the particular 

issue.  
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   Certain treaties were first proposed by the International Law Commission and subsequently 

negotiated and adopted by intergovernmental bodies. Governments also often draft 

negotiating texts. During the negotiations, delegates generally remain in close contact with 

their governments; they have preliminary instructions which are usually not communicated to 

other parties. At any stage they may consult their governments and, if necessary, obtain fresh 

instructions. Governments could also change their positions depending on developments. 

Depending on the importance of the treaty under negotiation, governments may expend 

considerable resources in order to safeguard and advance their own national interests in the 

context of arriving at a global standard. In many cases this may require building numerous 

alliances and interest groups in order to advance national positions. The European Union 

usually operates as a block in MEA negotiations but often formed alliances with other like-

minded countries The host organization will organize preparatory committees, working 

groups of technical and legal experts, scientific symposia and preliminary conferences. The 

host body will also provide technical back-up to the negotiators. In the Intergovernmental 

Negotiating Committee process, one ideally starts with the identification of needs and goals, 

before the political realities get in the way. Research must have been undertaken and show 

the need for a legally binding international instrument to address the perceived problem. This 

phase may sound logical, but as the negotiations surrounding climate change show, states can 

always invoke opinions of scientists, deviating from the majority, who argue more in line 

with their national interests. During treaty negotiations, states will often cite scientific 

evidence that justifies the general policies they prefer. 

     Environmental treaties usually rely on voluntary compliance with their obligations, rather 

than on coerced compliance. Accordingly, there is a tendency to develop non-compliance 

mechanisms designed to secure compliance by the parties with the terms of a treaty or 

decisions of the Conference of the Parties (“COP”) through voluntary means. The emphasis 

in these noncompliance mechanisms is to assist parties to meet their obligations rather than 

identify guilt in noncompliers and impose punitive sanctions. Even in the absence of a formal 

procedure, noncompliance problems are likely to be handled in a similar way in many 

environmental regimes. Non-compliance procedures are best understood as a form of dispute 

avoidance or alternative dispute resolution, in the sense that resort to binding third party 

procedures is avoided. The treaty parties will instead seek to obtain compliance through 

voluntary means and in the process reinforce the stability of the regime as a whole. An 

example is the non-compliance procedure adopted by the parties to the 1987 Montreal 

Protocol on Substances that Deplete the Ozone Layer. Whenever there are compliance 

problems, the matter is referred to an implementation committee consisting of ten parties, 

whose main task is to consider and examine the problem and then find an amicable solution 

based on the 1987 Montreal Protocol. It is possible for a party itself to draw the attention of 

the implementing committee to its inability to comply with the Protocol with a view to 

obtaining assistance with compliance measures. Breach of an environmental treaty is unlikely 

to justify punitive action. Punitive action is generally avoided by states in favour of softer 

noncompliance procedures which rely on international supervisory institutions to bring about 

compliance through consultation and practical assistance. Effective supervision of the 

operation and implementation of treaty regimes often depends on the availability of adequate 

information. 

 

THE ROLE OF NATIONAL ENVIRONMENTAL LAW 

     Environmental law is a broad category of laws that include laws that specifically address 

environmental issues and more general laws that have a direct impact on environmental 

issues. The definition of what constitutes an environmental law is as wide as the definition of 

environment itself. “Environment” in the modern context of sustainable development 
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encompasses the physical and social factors of the surroundings of human beings and 

includes land, water, atmosphere, climate, sound, odour, taste, energy, waste management, 

coastal and marine pollution, the biological factors of animals and plants, as well as cultural 

values, historical sites, and monuments and aesthetics. Environmental law can be generally 

defined as the body of law that contains elements to control the human impact on the Earth 

and on public health. Environmental law can be divided into two major categories namely, 

international environmental law and national environmental law. The relationship between 

international environmental law and national environmental law is mainly on the purposes for 

which each of the two categories of law were created as well as on the scope that each of the 

two types of law covers. International environmental law is a law developed between 

sovereign states to develop standards at the international level and provide obligations for 

states including regulating their behaviour in international relations in environmental related 

matters. National environmental law on the other hand applies within a state and regulates the 

relations of citizens among each other and with the executive within the state. International 

law can find its application in national law when a state takes measures to implement its 

international obligations through enactment and enforcement of national legislation. There 

are several types of environmental laws and national legislative approaches to environmental 

management. These include, inter alia, the following: 

• Constitutions 

• Sectoral laws 

• Framework environmental laws 

• Comprehensive codification of environmental laws 

• Penal codes 

• Implementation of international environmental legal instruments 

   The framework environmental legislation is a single law that provides the legal and 

institutional framework for environmental management without seeking to legislate 

comprehensively. It was developed in response to the deficiencies inherent in the sectoral 

approach to environmental management. It represents an integrated, ecosystem-oriented legal 

regime that permits a holistic view of the ecosystem, the synergies and interactions within it, 

and the linkages in environmental stresses and administrative institutions. The flexibility is 

achieved through investing relevant authorities with wide regulatory powers to promulgate 

subsidiary legislation addressing specific environmental issues and completing the generality 

of the framework statute. In addition the framework law provides a basis and a reference 

point for coordination of sectoral activities and the rationalization and harmonization of 

sectoral legal regimes. This is the reason for referring to the framework law as the umbrella 

legislation to signify its overarching role as a framework environmental law which provides 

for the legal and institutional framework for environmental management, this underlining the 

need for regulations as necessary or as a state is able to manage and fund. The framework 

environmental legislation may cover the following issues: 

• Definitions; 

• Declaration of general objectives and 

principles; 

• Establishment of relevant environmental management institutions including streamlining 

institutional arrangements, and the definition of the common procedural principles for 

environmental decisionmaking applicable to all sectors; 

• Environmental policy formulation and 

planning; 

• Environmental impact assessment and audits; 

• Environmental quality criteria and standards; 

• Integrated pollution control; 
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• Environmental management; 

• Public participation in decision-making and implementation; 

• Environmental inspectorates; 

• Dispute settlement procedures; and 

 • Establishes links and hierarchy with other laws impacting the environment.  

   This would include the institutional issues such as which government authority will be in 

charge of protecting the environment, controlling pollution and, enforcing the laws and the 

coordinating mechanisms. Most countries have both sectoral legislation and a framework 

environmental legislation while other countries have one or the other or neither. There are 

countries that have consolidated all of their environmental laws in one single comprehensive 

statute or code. For example Sweden has consolidated some sixteen national legislations into 

a code. Criminal laws in the form of penal codes and other incidental legislation establishing 

liability in tort law are legislation, which although not specifically intended to address 

environmental issues, contain some elements that have an impact on environmental issues by 

having environmental related laws defined as punishable offenses made against the state. 

This might include, for example, criminal legislation that contains a prohibition on polluting 

or more generally applicable nuisance crimes involving odour, noise or other noxious 

substances. In some cases, these national laws are a reflection of international norms or 

commitments and are adopted with the intent of implementing international environmental 

conventions. For example, legislation must be enacted at the national level to create a 

management authority to issue export permits for species protected under the 1973 

Convention on the International Trade in Endangered Species of Wild Fauna and Flora. 

Further discussion on the implementation of Multilateral Environmental Agreements 

(“MEAs”) at the national level is found below. 

 

Environmental Law and Sustainable Development 

     To provide an effective legal and regulatory framework for sustainable development the 

United Nations Conference on Environment and Development held in Rio de Janeiro, Brazil, 

in 1992 (“1992 UNCED”), declared as its basis for action in Paper 8, para.13 of Agenda 21 

that “laws and regulations suited to country-specific conditions are among the most important 

instruments for transforming environment and development policies into action, not only 

through “command and control” methods, but also as a normative framework for economic 

planning and market instruments”. In 1992 UNCED observed, however, that although the 

volume of legal texts in this field is steadily increasing, much of the law-making in many 

countries remains ad hoc and piecemeal, or has not been endowed with the necessary 

institutional machinery and authority for enforcement and timely adjustment. 1992 UNCED 

concluded that to effectively integrate environment and development in the policies and 

practices of each country, it is essential to develop and implement integrated, enforceable and 

effective laws and regulations that are based upon sound social, ecological, economic and 

scientific principles. 

    

The Role of Case Law 

     In addition to national legislation, countries with a “common law” tradition may rely on 

case law to protect the environment. In general, “common law” represents a body of law 

developed through judicial decisions, as distinguished from legislative enactments. A 

fundamental tenet of the common law is the doctrine of stare decisis. This doctrine states that 

when a point of law has been settled by Court Decisions, it establishes a precedent that is 

followed in later cases unless and until the precedent is overturned in a subsequent case for 

very specific reasons. These reasons can vary, for example, for the interruption of a precedent 

is required to vindicate plain, obvious principles of law or to remedy continued injustice. In 
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countries that follow “civil law” traditions, the heart of the legal system is a set of codes. In 

civil law countries, the basis for a court’s decision must be found in the country’s codes. 

Nevertheless, many civil law jurisdictions examine decisions of leading judges as a source of 

valuable experience in formulating and applying norms. It is to be noted that fusion in 

environmental laws and regulations and directives blurs the differences between the two 

systems. E.g. in EU Directions, or in the legislation to implement international treaties and 

principles as recent examples of framework laws demonstrate. 

 

Conclusion 

     A survey of existing agreements has indicated that many countries have failed to enact 

appropriate national legislation; that states must improve national implementation if the 

international goals are to be achieved; and that technical assistance may be needed to assist 

some countries with the necessary implementing national legislation. In developing their 

national priorities, countries should take account of their international obligations. The 

adoption of a MEA is just the beginning of the process of implementation, full 

implementation of MEA’s provisions is vital to ensure the effectiveness and full value of the 

MEA. Each party may be required to adopt policies, to develop and/or strengthen national 

legislation and institutions, and/or to take up administrative action such as preparation of 

action plans, designating sites, or appointing focal points as part of measures provided to 

implement MEAs. Depending on the MEA, other actions aimed at facilitating the process of 

implementation at the national level may include planning, capacity building, financial 

assistance, and technology transfer. Application at the national level by domesticating MEAs 

may be through a “monist” or “dualist” approach. These approaches are meant to separate 

those countries that implement treaty obligations automatically upon ratification, from those 

that sought to conform these treaties to their domestic law/process first, before 

implementation. The first category of countries would be pursuing the monist tradition and 

the latter the dualist tradition. It is, however, clear from authoritative sources that the practice 

of states did not show such sharply contrasted notions. Even in countries associated with the 

monistic tradition, the ratification of a treaty is often followed by deliberate national law-

making processes to set the stage for the implementation of the treaty. On the other hand in 

countries associated with the dualistic tradition, in some cases, obligations emanating from 

international law have sometimes been applied as a matter of course under the judicial 

process. 
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