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ABSTRACT 

 

The reality in our country is that litigation for the common man is costly and time consuming 

and hence getting justice becomes a myth. The Consumer Protection Act has come to the 

rescue of the common man. It provides a forum for inexpensive and speedy justice to the 

consumers almost at their doorsteps. Lately, Indian society is experiencing a growing 

awareness regarding patient's rights. This trend is clearly visible from the recent spurt in 

litigation concerning medical professional or establishment liability, and claiming redressal 

for the suffering caused due to medical negligence.  

 

Medical profession is one of the oldest professions of the world and is the most humanitarian 

one. There is no better service than to serve the suffering, wounded and the sick. However 

those were the old days where doctors were dedicated to their oath. During present era it is a 

duty of the consumer to be more vigilant. The paper discusses about the medical negligence 

and available remedies under the Consumer Protection Act.  
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INTRODUCTION 

Just as every motorist owes a duty to other road users to take reasonable care, similarly, the 

health professionals are also under a Common Law duty to take reasonable care for the safety 

and well being of their patients. Breach of that duty may give rise to claims for damages. The 

main difference is that while most people are able, as a matter of common sense, to decide 

whether driving a car in a particular way in particular circumstances is careless, many medical 

treatments involve highly specialized and technical skills. A court will often need evidence 

from medical specialists about correct procedures and usual safeguards followed in particular 

medical treatments before a decision can be made about whether or not a particular health 

professional has been so careless in providing that treatment to a patient as to be considered 

negligent. 

 

WHAT AMOUNTS TO MEDICAL NEGLIGENCE 

 

Medical negligence is an alternative term for medical malpractice. These terms refer to 

medical care that is tarnished by a negligent act or omission by a medical professional or 

http://www.legalserviceindia.com/laws/consumer_laws.htm


International journal of advanced scientific and technical research                              Issue 2 volume 5, October 2012          

Available online on   http://www.rspublication.com/ijst/index.html                                                    ISSN 2249-9954 
 

 Page 508 
 

facility which results in injury. When instances of medical malpractice arise, the injured party 

is often able to take legal action. Such cases are commonly considered to be an area of 

personal injury law. [1] Inadequate skill, care, or speed can be cause for medical negligence 

claims. Any person, including doctors, nurses, or specialists, who assumes any part of the 

responsibility for a patient's medical care can be held liable for medical negligence. Those 

professionals who provide psychological care are also responsible for the well-being of 

patients and could be charged with malpractice. [2] 

 

 

Medical malpractice refers to professional negligence by a health care professional or 

provider in which treatment provided was substandard, and caused harm, injury or death to a 

patient. In the majority of cases, the medical malpractice or negligence involved a medical 

error, possibly in diagnosis, medication dosage, health management, treatment or aftercare. 

The error may have been because nothing was done (an act of omission), or a negligent act. 

[3]  

 

Thus, Medical malpractice is Professional Negligence by act or omission by a health care 

provider, in which care provided deviates from accepted standards of practice in the medical 

community and causes injury or death to the patient. Standards and regulations for medical 

malpractice vary by country and jurisdiction within countries. Medical professionals are 

required to maintain professional liability insurance to offset the risk and costs of lawsuits 

based on medical malpractice. 

A person who alleges negligent medical malpractice must prove four elements:  

(1) Failure to provide proper standard of care  

(2) An injury was an outcome of negligence 

(3) The injury resulted in significant damage  

(4) The injury was caused in fact and proximately caused by the substandard conduct.  

The burden of proving these elements is on the plaintiff in a malpractice lawsuit. 

 

 

REMEDIES AVAILABLE UNDER INDIAN PENAL CODE  

 

Apart from the specific remedies that are available under Consumer protection Act 1986 (C.P. 

Act), there are remedies available under Indian Penal Code also. The CPA, however, is not 

the only legislation that a patient can use to seek remedy. Litigants always have the choice of 

taking their cases to civil courts, and serious offences can be tried under the Code of Criminal 

Procedure (CrPC). Fortunately, litigants prefer to go through the consumer courts because 

there is speedy disposal of the case and which is not the case with civil courts.  

 

There are specific provisions under IPC wherein the criminal complaint can be filed against 

the doctors for commission of offences under IPC. Some of the important sections that come 

to the rescue of the patient are: Sec. 304A [4] or Sections 336 [5], 337[6], and 338.[7] 
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MEANING OF CONSUMER UNDER THE CONSUMER PROTECTION ACT 

 

From ages medical practice as been treated as a noble profession. The relationship between a 

patient and doctor is one of the trust and total confidence. By passing of time there disappeared 

the concept of family doctor and the doctor perhaps now does not feel that he is accountable to 

the patient for his action. Gone are the days when medical profession was considered to be a 

noble profession, thanks to the mega super-specialty hospitals. As a result, the personal link in 

the doctor patient relationship is not seen anymore. These big medical institutes have now 

become impersonal and thoroughly profit oriented.  

 

Apart from remedies under Penal Legislation, another piece of legislation that is often preferred 

for the redressal by the aggrieved patients is under Consumer Protection Act, 1986 (C.P.Act). ,  

 

Section 2(d) of the CPA defines consumer in a comprehensive way so as to "include consumer of 

goods and consumer of services, who buys goods and avails services for consideration". The Act 

does not apply where the goods purchased are for commercial use except for self-employment, 

or the services availed of are free of cost or under a contract of personal services or for any 

commercial purposes. 

 

A person to be a consumer under Section 2(d) (ii) must satisfy that: (a) the services should have 

been hired or availed of; and (b) the hiring or availing of services must be for a consideration 

which has been paid or promised to be paid or partly paid and partly promised, or under any 

system of deferred payment.  

 

Further, Section 2 (1) (o) defines ‗services‘ as: Services of any description which is made 

available to potential users and includes the provision of facilities in connection with medical, 

banking, financing, insurance, transport, processing, supply of electrical and other energy, board 

or lodging or both, entertainment, amusement or purveying a news or other information, but does 

not include the rendering of any service free of charge or under a contract of personal service. 

 

The test for determining deficiency in service 

 

a.Whether there was exercise of reasonable degree of care?  

b. The degree of standard or reasonable care varies in each case depending upon expertise of 

medical man and the circumstances of each case. [8] 

 

In Indian Medical Association v. V.P. Shanta the Indian judiciary played very active role and 

brought the medical profession under the ambit of the CP Act on the grounds that, by giving a 

wider interpretation to Sections 2 (1) (d) read with 2 (1) (o) of the CP Act, the services rendered 

with consideration by the private medical professionals are brought under the Act and the 

services rendered without consideration; rendered by the State-run hospitals and dispensaries are 

kept out of the purview of the Act. The court made it very clear that CP Act aims at bringing 

only the careless, incorrigible, negligent and unethical professionals to the book. The genuine 

and competent professionals engaged in dedicated service should not bother. The CP Act 

provides guidelines for the safety of such genuine professionals and lays down stringent action 

against vexatious and frivolous alleged cases. 
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JUDICIAL PRONOUNCEMENTS 

 

Deficiency in the, medical services is one of the most common ground for claiming damages 

under medical negligence. In the case of Prasanth S. Dhananka v Nizam‘s Institute of Medical 

Sciences[9], the plaintiff, after undergoing surgery at the institute, became paraplegic and was 

confined to a wheelchair. It was found in investigation that the Institute did not conducted 

appropriate medical test that were required to be done prior to his operation. Thus the Institute 

was held liable for medical negligence. 

 

In the case of Dr.Rashmi B. Fadnavis and Anor v Mumbai Grahak Panchayat and Ors,[10] the 

doctor was held liable for not making adequate preparation prior to operation. The doctor did not 

took proper care to keep the stock of the rare blood group which the patient was having. 

Operation took more time and since due to lack of an adequate stock of blood the patient died.  

 

While interpreting the above mentioned provisions, the Courts in India, have tried to give a 

wider sense and meaning so as to give more benefit to the aggrieved consumers. The Courts' 

activists role, no doubt, has immensely come to the rescue of the consumer of all kinds; be it a 

patient, passenger, customer, insured/assured and viewer; availing service for consideration or  

those who purchase goods.  

 

HOSPITAL RESPONSIBLE FOR THE ACTS OF ITS EMPLOYEES 

 

In case of Spring Meadows v. Harjot Ahluwalia [11] the court held the giving the work injection 

to the child (i.e. giving ‗Lariago‘ instead of ‗Chloramphenicol) that resulted in the cardiac arrest 

amounts to laps on the part of the nurse, the  hospital was held liable for the negligent act of the 

nurse. 

 

In case of Poonam Verma v. Ashwin Patel [12] the court held that the Homeopathic Doctor who 

has no knowledge of the Allopathic medicine should not treat the patient with Allopathic 

medicines.  It was held that the death of the patient was due to negligence on the part of the 

doctor and thus amounted to actionable negligence.  

 

There are instances where in the Hon‘ble Supreme Court has held even government hospitals 

liable under the CP Act. In the case of A H Khodwa v. State of Maharashtra [13] it was held that 

formation of pus and all the subsequent complications due to the negligence in leaving the mop 

in the abdomen during the first operation which resulted in the death of the patient was 

negligence on the part of the Hospital and the State was thus held liable.  

 

It has been held by the court in the case of Sushma Sharma v. Bombay Hospital [14] that lack of 

co-ordination between the various specialists would invite trial under CP Act. In this case a 

senior citizen who met with an accident needed orthopedic surgery. He was also suffering from 

heart problems as well as some other ailments. Necessary instructions were given by the other 

specialist doctors, but there was no doctor in-charge to take all those instructions. Meanwhile due 

to delay the patient died.  

In an action for negligence in Tort against a surgeon, in Dr. Laxman Balakrishna Joshi V. 

Trambak Bapu Godbole [15], the Supreme Court held that, the duties which a doctor owes to his 
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patient are clear. A person who holds himself out ready to give medical advice and treatment 

impliedly undertakes that he is possessed of skill and knowledge for the purpose. The 

practitioner must bring to his task, a reasonable degree of skill and knowledge and must exercise 

a reasonable degree of care.  

  

In Lakshmi Rajan V. Malar Hospital Ltd [16] where the complainant, had a painful lumph in her 

breast. As a part of her treatment operation was done upon her and her uterus was removed 

without proper justification. The Commission held that, this is a case of deficiency in service on 

the part of the doctor and was liable to pay Rupees 2.00 Lakh as compensation to the 

complainant. 

  

  

CONCLUSION 

 

It is time that we accept the reality of the life and be prepared to face it. ‗Patient –Beware‘ is the 

today‘s mantra. It is the consumer who has to help himself by knowing everything that needs to 

be known and not to leave it to the doctors alone. At the same time while approaching Consumer 

Forum a consumer must remember that he has all necessary documents, evidences etc. which 

must be kept for reference as and when asked for by the court. In medical profession there are 

certain misadventures which are not anticipated to the doctor every time. However doctor must 

exercise his skills with all care so as to not be held liable under negligence or falling short of 

exercising minimum standard of care. 
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