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Abstract 

    One of the hallmarks of the discussion and practice of international human rights law and 

of international criminal law in this decade has been a keen desire to preclude impunity for 

the commission of gross violations of international human rights and breaches of 

international humanitarian law. This desire underpinned much of the impetus for the creation 

of the Rome Statute of the International Criminal Court2 and continues to energize much of 

the enormous volume of state practice, academic commentary and internal discussion within 

the Court. A corollary of this desire has been an understandable visceral antipathy on the part 

of academics and advocates in the field of international human rights (many of whom have 

witnessed their abuses in Latin America in particular) towards military tribunals. Sometimes, 

however, even when motivated by the best of intentions, striving to advance the yardsticks of 

international law can overshoot the mark and produce a real-world effect contrary to that 

intended. And there is the rub. For while the Draft Principles are a commendable effort and 

may make a significant contribution to informing debate and improving national practice in 

this  mportant area of law, they remain significantly flawed in several respects. It is the 

contention of this article that, in an effort to be universal, the Draft Principles seek to capture 

too broad and varied a spectrum of phenomena and subject them to the same unjustifiably 

dismissive assessment. In doing so, they distort the reality of many legitimate military justice 

systems which currently exist and risk demonizing a necessary, valuable and sometimes 

irreplaceable species of court whose full potential has yet to be realized. It is a truism that in 

human affairs, ‗where one stands depends on where one sits.‘ Therefore, it is not surprising 

that the outlook of the Draft Principles document reflects the perspectives arising from the 

experiences of its primary drafters and proponents, who are predominantly civilian legal 

academics schooled in civil law traditions.6 While there are instances of tribunals promoting 

impunity and perverting military justice, such as Latin American junta-appointed military 

tribunals, these should not be taken as representative of military courts as a whole. One 

should not extrapolate from these unfortunate examples a universal proposition that military 

courts cannot try soldiers and civilians fairly and should be done away with, especially those 

subject to constitutional restraints and the supervisory jurisdiction of civilian appellate courts 

as in Canada, the United Kingdom, Australia, New Zealand, and the United States. Moreover, 

it is important to avoid the risk of creating or perpetuating situations of de facto impunity 

with respect to certain increasingly important categories of person, such as civilian 

contractors and other persons accompanying armed forces on international deployments, an 

outcome which would be perversely contrary to the intent which animates the creation and 

expression of such principles. In order to offer a useful critique of the Draft Principles, it will 

be necessary to first set the frame of reference by examining more broadly the issues of what 

constitute military courts, what are the legitimate purposes of military justice systems and 

what attributes need to be possessed by military courts. Further, one needs to examine what 

principles should guide their operation. In this, particular attention should be paid to the issue 

of sentencing. It will also be necessary to examine the international legal framework to 

ascertain what conventional and customary law is applicable. This will be followed by a 

discussion of the jurisprudence of various courts and human rights treaty bodies concerning 

military tribunals in respect of international human rights law. 

___________________________________________________________________________ 
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Introduction 

   The conclusions reached in this global analysis will differ significantly from some of those 

which underpin the Draft Principles as they are currently presented for consideration by the 

Human Rights Council and will lead to a specific examination of three important areas 

where the author differs from the conclusions of the Special Rapporteur concerning the 

human rights dimensions of military justice systems: (a) the question of civilians being tried 

by military judges, especially contractors and persons accompanying the force on United 

Nations peacekeeping missions or other extraterritorial deployments; (b) the question of the 

rights and judicial guarantees afforded to military personnel who are brought to trial in 

military courts; and (c) the vexed question of military personnel who are alleged to have 

committed human rights violations being tried by military courts.8 A number of subsidiary 

issues will also be briefly examined. Why does this matter? It matters now in particular 

because there are currently few more ‗hot topics‘ in international human rights and 

international criminal law than the avoidance of impunity, dealing with massive unresolved 

backlogs of cases in situations of transitional justice such as the Democratic Republic of the 

Congo (DRC) and dealing with the past abuses of military regimes. But it also matters 

because military justice systems, when properly constituted, play a crucial role in the 

preservation and promotion of the rule of law, both domestically and in the context of 

international peacekeeping and peacemaking operations, and may be anticipated to do so to 

an even greater extent in the future. There is a global outcry calling for increased intervention 

by the international community in places such as the Darfur region of Sudan, the DRC, as 

well as in myriad other hotspots. To do so effectively, without adding to the misery of the 

unfortunate inhabitants of such places who have already been victimized, or suffering 

humiliating and debilitating harm to their own national reputations and the operational 

effectiveness of their armed forces, states will require increasingly effective military justice 

systems both to discipline their own armed forces and to regulate the civilians who 

accompany them. 

 

International Human Rights Legal Framework 

Conventional Law 

Neither the ICCPR, nor the other United Nations or regional human rights treaties contain 

specific provisions on the subject of military courts. In particular, none of the treaties address 

the rationale for or the nature of military jurisdiction,30 regulate specifically the 

administration of justice by military tribunals, or prohibit the trial of civilians by military 

tribunals.   

 

Human rights 

 
Anyone who is in the UK for any reason has fundamental human rights which the 

government and public authorities are legally obliged to respect. These became law as part of 

the Human Rights Act 1998. 
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Human Rights act 

   The Human Rights Act 1998 gives further legal effect in the UK to the fundamental rights 

and freedoms contained in the European Convention on Human Rights. These rights not only 

impact matters of life and death, they also affect the rights you have in your everyday life: 

what you can say and do, your beliefs, your right to a fair trial and other similar basic 

entitlements. Most rights have limits to ensure that they do not unfairly damage other people's 

rights. However, certain rights – such as the right not to be tortured – can never be limited by 

a court or anybody else. You have the responsibility to respect other people's rights, and they 

must respect yours.  

Your human rights are: 

 the right to life 

 freedom from torture and degrading treatment 

 freedom from slavery and forced labour 

 the right to liberty 

 the right to a fair trial 

 the right not to be punished for something that wasn't a crime when you did it 

 the right to respect for private and family life 

 freedom of thought, conscience and religion, and freedom to express your beliefs 

 freedom of expression 

 freedom of assembly and association 

 the right to marry and to start a family 

 the right not to be discriminated against in respect of these rights and freedoms 

 the right to peaceful enjoyment of your property 

 the right to an education 

 the right to participate in free elections 

 the right not to be subjected to the death penalty 

If any of these rights and freedoms are breached, you have a right to an effective solution in 

law, even if the breach was by someone in authority, such as, for example, a police officer. 

 

The Human Rights Act  

   The Human Rights Act 1998 (also known as the Act or the HRA) came into force in the 

United Kingdom in October 2000. It is composed of a series of sections that have the effect 

of codifying the protections in the European Convention on Human Rights into UK law. 

All public bodies (such as courts, police, local governments, hospitals, publicly funded 

schools, and others) and other bodies carrying out public functions have to comply with the 

Convention rights. 

This means, among other things, that individual can take human rights cases in domestic 

courts; they no longer have to go to Strasbourg to argue their case in the European Court of 

Human Rights. 

The Act sets out the fundamental rights and freedoms that individuals in the UK have access 

to. They include: 

 Right to life 

 Freedom from torture and inhuman or degrading treatment 

 Right to liberty and security 

http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/right-to-life/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/protection-from-torture-and-mistreatment/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/right-to-liberty-and-security/
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 Freedom from slavery and forced labor  

 Right to a fair trial  

 No punishment without law 

 Respect for your private and family life, home and correspondence 

 Freedom of thought, belief and religion 

 Freedom of expression 

 Freedom of assembly and association 

 Right to marry and start a family  

 Protection from discrimination in respect of these rights and freedoms 

 Right to peaceful enjoyment of your property 

 Right to education 

 Right to participate in free elections 

 

Right to life 

   The Human Rights Act requires the government to protect human life. 

This means that nobody - including the government - can try to end your life. It also means 

that you have the right to be protected if your life is at risk. Similarly, public authorities 

should consider your right to life when making decisions that might put you in danger or 

which affect your life expectancy. 

 

Example 

  A social worker from the domestic violence team at a local authority used human rights 

arguments to secure new accommodation for a woman and her family at risk of serious harm 

from a violent ex-partner. She had received training on the local authority‘s obligation to 

protect the human rights of the woman and her family including their right to life and their 

right not to be treated in an inhuman or degrading way. (Example provided by the British 

Institute of Human Rights). The Human Rights Act also prohibits the death penalty in the 

UK. 

If a member of your family dies in circumstances that involve the state, you may have the 

right to an investigation. 

The courts have held that the right to life does not include a right to take your own life. 

 

 

Basic human rights principles 

HUMAN RIGHTS ARE UNIVERSAL 

    ―Human rights are foreign to no culture and native to all nations; they are universal.‖ Kofi 

A. Annan, Secretary-General of the United Nations, Address at the University of Tehran on 

Human Rights Day, 10 December 1997. Human rights are universal because they are based 

on every human being‘s dignity, irrespective of race, colour, sex, ethnic or social origin, 

religion, language, nationality, age, sexual orientation, disability or any other distinguishing 

characteristic. Since they are accepted by all States and peoples, they apply equally and 

indiscriminately to every person and are the same for everyone everywhere. 

 

Human rights: a Western concept? 

   The universality of human rights has sometimes been challenged on the grounds that they 

are a Western notion, part of a neocolonial attitude that is propagated worldwide. A study 

published by the United Nations Educational, Scientifi c and Cultural Organization 

(UNESCO) in 1968 1 clearly showed that the profound aspirations underlying human rights 

correspond to concepts — the concepts of justice, an individual‘s integrity and dignity, 

freedom from oppression and persecution, and individual participation in collective 

http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/protection-from-slavery-and-forced-labour/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/right-to-a-fair-trial/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/no-punishment-without-law/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/respect-for-your-private-and-family-life/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/freedom-of-thought-belief-and-religion/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/freedom-of-expression/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/freedom-of-assembly-and-association/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/right-to-marry/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/protection-from-discrimination/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/protection-of-property/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/right-to-education/
http://www.equalityhumanrights.com/human-rights/what-are-human-rights/the-human-rights-act/right-to-free-elections/
http://www.bihr.org.uk/
http://www.bihr.org.uk/
http://www.bihr.org.uk/
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endeavours — that are encountered in all civilizations and periods. Today, the universality of 

human rights is borne out by the fact that the majority of nations, covering the full spectrum 

of cultural, religious and political traditions, have adopted and ratifi ed the main international 

human rights instruments. The international community affirmed the holistic concept of 

human rights at the World Conference on Human Rights, held in Vienna in 1993. 

What are human rights?  

Human rights are rights and freedoms that belong to all individuals regardless of their 

nationality and citizenship. They are fundamentally important in maintaining a fair and 

civilised society. What is the European Convention on Human Rights?  

The European Convention on Human Rights (ECHR) was drafted by the nations of the 

Council of Europe (including the UK) in the aftermath of World War II. The Council of 

Europe was founded to defend human rights, parliamentary democracy and the rule of law, 

and to ensure that the atrocities and cruelties committed during the war would never be 

repeated.  
 

What is the Human Rights Act?  

  In October 2000, The Human Rights Act came into effect in the UK. This meant that people 

in the UK could take cases about their human rights into a UK court. Previously they had to 

take complaints about their human rights to the European Court of Human Rights in 

Strasbourg, France. The rights contained in the Convention are included at Schedule 1 of the 

Human Rights Act. For the purposes of the Human Rights Act they are known as "the 

Convention Rights". 

Commission of Human Rights. There is hereby created a Commission on Human Rights. It 

shall consist of fifteen members, to be appointed by the mayor, one of whom shall be 

designated by the mayor as its chairperson and shall serve as such at the pleasure of the 

mayor. The chairperson shall devote his or her entire time to the chairperson's duties and 

shall not engage in any other occupation, profession or employment. Members other than the 

chairperson shall serve without compensation. Of the fifteen members first appointed, five 

shall be appointed for one year, five for two years and five for three years; thereafter all 

appointments to the commission shall be for a term of three years. In the event of the death or 

resignation of any member, his or her successor shall be appointed to serve for the term for 

which such member  

had been appointed. 

 

Right to liberty and security 

   You have a right to your personal freedom. The government cannot take away your 

freedom by detaining you without good reason - even for a short period. 

For example, if you are caught up in a demonstration and the police cordon you off for an 

unreasonable amount of time, this might be a breach of your right to liberty. 

Importantly, the Human Rights Act provides that if you are arrested, you have the right to: 

 be told in a language you understand why you have been arrested and what charges 

you face 

 be taken to court promptly 

 bail (temporary release while the court process continues) subject to certain 

conditions 

 have a trial within a reasonable time 

 go to court to challenge your detention if you think it is unlawful 

 compensation if you have been unlawfully detained. 
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Example 

A hospital psychiatric department held a number of mental health detainees who spoke little 

or no English. Members of a user-led mental-health befriending scheme were concerned 

about the fact that the services of an interpreter were not available when detaining these 

patients. They used human rights arguments based on the right to liberty and the right not be 

discriminated against on the basis of language to argue successfully for a change in the 

hospital‘s practice of failing to provide an interpreter. (Example provided by the British 

Institute of Human Rights) 

Restrictions 

In certain circumstances, public authorities can detain you as long as they act within the law. 

This applies, for example, if: 

 you have been found guilty of an offence after conviction and sent to prison 

 you have not done something a court has ordered you to do 

 there is good reason to think that you committed a crime, someone is trying to stop 

you committing a crime or they are trying to stop you running away from a crime 

 you are mentally ill 

 you are capable of spreading infectious disease 

 you are attempting to enter the country illegally 

 you are going to be deported or extradited (sent to a country where you have been 

accused of a crime). 

 

Right to education 

   Everybody has the right to an effective education. 

Parents also have a right to ensure that their religious and philosophical beliefs are respected 

during the children‘s education. Restrictions The right to education does not give you the 

right to learn whatever you want, wherever you want. 

  The courts have ruled that the right to education relates to the education system that already 

exists. It does not require the government to provide or subsidise any specific type of 

education. 

  The government is allowed to regulate the way education is delivered. For example, it can 

pass laws making education compulsory or imposing health and safety requirements on 

schools. School admission policies are permissible so long as they are objective and 

reasonable. Although parents have a right to ensure their religious or philosophical beliefs are 

respected during their children‘s education, this is not an absolute right. So long as these 

beliefs are properly considered, an education authority can depart from them but only if there 

are good reasons for doing so and it is done in an objective, critical and pluralistic way. 
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